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1.  INTRODUCTION 


1(a)  Background  and  Context 

A  Note  About  These  Materials 

The  criminal  law  is  —  as  we  hope  you  will  discover  —  a  fascinating  and 
intellectually  challenging  subject;  but  it  is  also  an  emotionally  and  politically  charged 
subject.  Many  of  the  cases  you  will  read  in  this  casebook  are  disturbing  because  they 
involve  violence,  often  violence  of  a  sexual  nature.  The  brutality  in  these  cases  is 
disturbing  for  those  of  us  who  have  not  experienced  violence  firsthand  —  it  is  often 
more  disturbing  for  those  of  us  who  have. 

Even  though  some  of  the  cases  in  the  materials  are  painful  to  read,  they  are 
included  in  this  casebook  because  they  are  the  leading  cases  in  their  area.  As  you  will 
see,  many  of  the  leading  cases  throughout  the  criminal  law  involve  sexual  violence 
committed  against  women  or  children.  We  recognize  that  theses  cases  may  be 
particularly  difficult  to  read  and  have  sought  to  alert  students  by  marking  these  cases 
with  an  asterisk  (*).  While  our  notation  system  will  not  make  these  cases  any  less 
troubling,  we  hope  that  forewarning  readers  will  provide  an  opportunity  to  prepare  for 
the  disturbing  nature  of  the  material. 

The  cases  contained  in  this  casebook,  unlike  those  in  many  other  casebooks,  are 
not  heavily  edited.  We  have  chosen  to  construct  our  materials  in  this  way  because  of 
our  view  that  it  is  important  for  law  students  to  work  with  full  cases  rather  than  to  work 
from  heavily  edited  snippets.  As  a  result,  the  facts  of  the  cases  as  set  out  by  the  court 
have  seldom  been  edited.  Since  many  of  the  cases  involve  sexual  violence  against 
women  and  children,  the  facts  are  sometimes  sexually  graphic.  Again,  we  have  included 
these  cases  —  despite  their  explicitness  —  because  we  believe  that  they  are  essential 
to  a  thorough  understanding  of  the  criminal  law. 

Finally,  most  of  the  cases  in  these  materials  are  decisions  of  appellate  courts. 
This  means  that  they  are  not  transcriptions  of  what  occurred  at  the  accused’s  trial,  but 
are  discussions  of  points  of  law  that  have  been  argued  when  a  verdict  has  been 
appealed. 

We  hope  that  you  enjoy  the  study  of  the  criminal  law  and  we  welcome  your 
comments  on  the  materials  or  lectures  throughout  the  course. 

We  are  very  grateful  to  Nikki  Gershbain  for  her  assistance  in  preparing  the 
“Statistical  Overview”  and  to  Professor  Graham  Mayeda  of  the  University  of  Ottawa  for 
his  comments  on  the  2005-06  version  of  these  materials. 


M.S. 

H.S. 
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A  Note  on  the  Text 

Most  of  the  materials  in  this  volume  are  drawn  from  the  reported  reasons  for 
judgment  of  appellate  courts,  particularly  the  Supreme  Court  of  Canada.  Reasons  for 
judgment  of  appellate  courts  are  typically  made  available  to  the  public  on-line  and  are 
usually  “reported”  (i.e.,  published)  in  both  official  and  unofficial  series  of  law  reports.  In 
Canada,  the  decisions  of  the  Supreme  Court  of  Canada  are  officially  reported,  in 
English  and  French,  in  the  Supreme  Court  Reports  (S.C.R.),  and  are  also  readily 
accessible  on-line  through  many  sources,  including  a  very  useful  website  maintained  by 
the  Universite  de  Montreal  (http://scc.lexum.umontreal.ca/en/index.html).  Decisions  of 
provincial  courts  of  appeal  and  other  courts  are  not  usually  officially  reported  but  are 
available  on  the  Internet  through  the  courts’  websites  or  through  CANLII 
(http://www.canlii.org/),  and  on  LexisNexis  Quicklaw. 

The  most  important  criminal  cases  at  all  levels  of  court  are  reported  in  unofficial 
series  of  law  reports  such  as  the  Canadian  Criminal  Cases  (C.C.C.,  published  by 
Canada  Law  Book)  and  the  Criminal  Reports  (C.R.,  published  by  Carswell).  The 
C.C.C.s  provide  comprehensive  coverage  of  the  criminal  decisions  of  the  Supreme 
Court  of  Canada  and  provincial  courts  of  appeal,  as  well  as  significant  decisions  of  trial 
courts.  The  C.R.s  provide  less  comprehensive  coverage,  but  include  annotations  and 
brief  articles  by  leading  Canadian  academics  and  practitioners.  The  law  library 
subscribes  to  both  of  these  reporters  in  hard  copy  and  electronically. 

Different  law  reporters  have  different  formatting  and  citation  conventions;  in 
addition,  unofficial  law  reporters  provide  numerous  convenient  features  for  the  reader, 
such  as  headnotes  and  indexation,  that  are  protected  by  copyright.  In  assembling  the 
materials  for  these  volumes,  we  have  drawn  on  material  that  is  in  the  public  domain, 
and  we  have  imposed  our  own  formatting  and  citation  conventions  on  the  excerpts. 
Deletions  from  the  source  texts  are  indicated  by  a  row  of  five  asterisks. 

We  are  the  authors  of  all  the  material  that  is  set  in  the  Arial  font,  and  of  all  the 
footnotes. 


Original  material  and  the  arrangement  and  editing  of  the  materials  is 
copyright  ©  2009  Martha  Shaffer  and  Hamish  Stewart 
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Crime  in  Canada:  A  Statistical  Overview 

The  following  statistical  profile  is  meant  to  supply  a  context  for  the  cases  you  will 
be  reading  this  year.  By  flagging  the  relationship  between  race,  gender,  poverty,  sexual 
orientation  and  crime,  the  overview  provides  what  we  hope  is  a  nuanced  and  complex 
portrait  of  crime  in  Canada. 

Statistics  suggest  a  link  between  socio-economic  factors  and  crime.  Men  and 
women  who  engage  in  criminal  activity  tend  to  be  poor  and  under-educated.  A 
disproportionate  number  are  Aboriginal.  Many  are  addicted  to  alcohol,  drugs,  or  both. 
Most  criminal  offenders  are  male.  Many  of  them  have  experienced  or  have  witnessed 
family  violence  as  children,  and  a  significant  number  have  perpetrated  it  as  adults.  A 
minority  of  Canadian  women  engage  in  crime.  Of  those  who  do,  the  majority  “have 
been  victims  of  physical  and  sexual  abuse,  and  many  are  emotionally  or  financially 
dependent  on  abusive  male  partners.”1 2 

The  collection  of  crime  statistics  by  race  is  controversial,  because  it  may  lead 
some  to  draw  the  erroneous  conclusion  that  race  somehow  causes  crime,  leading  to  the 
further  stigmatization  of  racial  minorities.  Critics  point  out  that  the  problem  with  statistics 
collected  by  race  is  their  failure  to  flag  the  socio-economic  conditions  that  contribute  to 
the  overrepresentation  of  some  groups  in  the  criminal  justice  system.  In  other  words, 
race-based  statistics  provide  “facts”  without  a  context. 

This  statistical  profile  aims  to  provide  some  of  that  context.  Statistics  based  on 
race  may  not  be  helpful,  but  an  analysis  of  race  in  the  criminal  law  is  essential.  People 
of  colour  (and  other  disenfranchised  groups)  have  a  diminished  faith  in  the 
administration  of  justice  in  Canada.  Black  people  and  Aboriginals  are  over-incarcerated 
for  a  variety  of  complex  systemic  factors  which  demand  structural  and  economic  reform. 
Racism  pervades  the  entire  criminal  justice  system,  and  includes  differential  patterns  in 
law  enforcement  and  policing,  differential  treatment  in  plea  bargaining,  bail  hearings  and 
sentencing,  and  the  presence  of  racism  in  the  jury  selection  and  deliberation  process. 

Consider  this  comment  made  by  one  of  the  twelve  white  jurors  responsible  for 
the  wrongful  conviction  of  Donald  Marshall,  a  Nova  Scotia  Micmac  who  spent  12  years 
in  jail  for  a  murder  committed  by  a  white  man: 

“With  one  redskin  and  one  negro  involved — it  was  like  two  dogs  in  a  field — you  know  one  of  them 
was  going  to  kill  the  other... I  would  expect  more  from  a  white  person.  We  are  more  civilized.” 

Canadians  are  frequently  under  the  perception  that  violent  crime  perpetrated  by 
strangers  is  on  the  rise.  Even  in  1965,  the  Ouimet  Report  observed  what  appeared  to 
be  an  alarming  2500%  increase  in  the  crime  rate  in  Canada  between  1900  and  1965. 
Back  then,  over  90%  of  that  increase  was  due  to  motor  vehicle  offenses.  Indeed, 
between  1988  and  1993  there  was  no  change  in  the  percentage  of  people  who  reported 
being  a  victim  of  crime.  In  fact,  fewer  than  one  in  ten  charges  laid  under  the  Criminal 
Code  involve  violent  offences.  Further,  the  majority  of  crimes  are  committed  by  a  small 


1  Holly  Johnson  and  Karen  Rodgers,  “A  Statistical  Overview  of  Women  and  Crime  in  Canada.”  In 
Ellen  Adelberg  and  Claudia  Currie  eds.,  In  Conflict  with  the  Law.  (Vancouver:  Press  Gang,  1993). 

2  Quoted  in  Kent  Roach,  Due  Process  and  Victim’s  Rights:  The  New  Law  and  Politics  of  Cnminal 
Justice  (Toronto:  University  of  Toronto  Press,  1999)  at  p.  254. 
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number  of  persistent  male  offenders,  and  most  victims  of  violent  crime  know  their 
aggressor. 

This  is  not  to  say  violent  crime  isn’t  a  problem.  In  1995,  police  reported  313 
homicides,  82,227  assaults,  and  8,582  sexual  assaults.  Violence  against  women  and 
children  is  widespread,  with  studies  showing  that  anywhere  from  one  in  four  to  one  in 
two  Canadian  women  will  experience  some  form  of  physical  or  sexual  violence  in  her 
lifetime. 

Gay  men  and  lesbians  are  also  affected  by  violent  crime.  Hate  crimes  against 
this  group  are  significantly  more  likely  to  involve  violence  than  those  directed  at  other 
minority  groups  (almost  90%  of  these  hate  crimes  involve  violence  as  compared  to  69% 
of  those  against  Blacks  and  30%  of  those  against  Jews). 

The  following  statistics  and  observations  aim  to  provide  a  backdrop  against 
which  the  cases  in  this  book  can  be  read. 

GENERAL  STATISTICS 

In  1994,  58%  of  all  non  traffic-related  crime  in  Canada  were  crimes  against 
property  (arson,  break  and  enter,  theft,  fraud  etc.).  In  recessionary  times,  property 
crimes  rise  noticeably. 

Most  young  offenders  (age  12-17)  are  male.  Despite  the  attention  it  attracts, 
most  youth  crime  is  not  violent.  Nearly  two-thirds  of  all  young  offenders  are  charged 
with  property  offenses.  Nearly  half  are  charged  with  theft  under  $5,000,  usually  for 
shoplifting. 

There  is  a  strong  association  between  youth  and  adult  participation  in  crime. 
One  English  study  showed  that  70%  of  convicted  youth  were  convicted  again  as  adults, 
whereas  only  16%  of  those  not  convicted  as  youth  were  convicted  as  adults. 

Violence  against  children  is  a  disturbing  reality.  In  1995,  52  children  under  the 
age  of  12  were  killed,  8  of  whom  were  infants. 

Socio-economic  status  puts  some  people  at  higher  risk  of  victimization  by  crime 
than  others.  People  in  households  with  incomes  lower  than  $15,000  report  the  highest 
victimization  rates  by  violent  crime. 

Strangers  commit  only  29%  of  violent  crime.  Robbery  is  the  only  violent  crime 
where  the  majority  of  accused  (over  75%)  are  strangers. 

In  1996/97,  83%  of  those  who  relied  on  legal  aid  in  Ontario  in  criminal  matters 
were  men,  and  77%  who  relied  on  legal  aid  for  family  matters  were  women.  That  year, 
81.9  million  of  the  legal  aid  budget  was  spent  on  criminal  matters,  and  56.7  million  on 
family  matters. 

OFFENDERS 

Most  federal  inmates  are  undereducated,  even  though  IQ  distribution  among 
inmates  is  not  significantly  different  from  the  general  population. 

Many  offenders  have  either  experienced  or  witnessed  some  form  of  family 
violence. 

Half  of  all  male  federal  inmate  files  show  that  the  offender  himself  had  been  a 
victim  of  child  abuse  (physical,  sexual,  psychological,  neglect)  or  had  witnessed  family 
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violence  (usually  against  his  mother  or  another  adult  female)  as  a  child  or  adolescent. 
Offenders  who  had  been  victimized  as  children  were  more  likely  to  commit  acts  of 
violence  as  adults. 

Eighty-two  percent  of  federally-sentenced  women  and  72%  of  provincially- 
sentenced  women  have  experienced  physical  or  sexual  abuse. 

Male  Offenders 

Men  comprise  the  majority  of  homicide  victims  as  well  as  the  majority  of  those 
accused  of  committing  homicide.  In  1995,  67%  of  victims  were  male,  as  were  87%  of 
accused. 

Ninety-eight  percent  of  sexual  assaults  are  committed  by  men. 

The  National  Crime  Prevention  Council  of  Canada  found  that  in  1992,  a  third  of 
all  male  federal  inmates  had  perpetrated  some  form  of  family  violence  (child  abuse, 
partner  abuse)  that  had  involved  a  formal  response  by  the  legal  system.  (“Formal 
response”  was  not  defined  by  the  NCPC).  Of  those  who  had  physically  or  sexually 
abused  their  female  partner,  the  victim  received  a  physical  injury  that  required  medical 
attention. 

Female  Offenders 

In  1992,  16.4%  of  all  criminal  charges  were  laid  against  women.  Women  are 
concentrated  in  certain  categories  of  less  serious  offenses — petty  theft,  fraud,  and 
provincial  statute  violations. 

In  1991,  three  in  ten  women  admitted  to  provincial  jails  each  year  were 
incarcerated  for  not  paying  fines. 

The  Law  Foundation  of  Nova  Scotia  found  that  most  crimes  committed  by 
women  in  that  province  were  crimes  of  poverty.  It  found  that  theft  under  $1,000 
generally  increased  in  August  and  peaked  in  December,  times  when  mothers  are  under 
pressure  to  supply  school  clothes  and  Christmas  presents.  In  this  context,  it  is  worth 
noting  that  82%  percent  of  single  parent  families  in  Canada  are  headed  by  women. 
Their  average  income  is  half  that  of  families  headed  by  men. 

Women  remain  concentrated  in  part-time  jobs  and  low  paying  occupations,  and 
earn  70%  of  the  average  earnings  of  men.  Women  with  university  degrees  earn  an 
average  of  only  $2,800  more  than  men  with  high  school  educations,  and  only  70%  of 
the  salaries  earned  by  men  with  a  similar  education. 

Seventy-five  percent  of  all  inmates  at  the  Federal  Prison  for  Women  have  no 
more  than  a  junior  high  level  education,  and  40%  are  functionally  illiterate. 

Women  make  up  just  23%  of  total  police  personnel,  and  37%  of  all  those 
employed  in  law  and  jurisprudence  occupations.  Women  make  up  just  over  half  of  all 
law  school  students,  but  only  10%  of  judges  appointed  to  the  bench. 

Aboriginal  Offenders 

The  colonization  of  Aboriginal  people  and  the  accompanying  devastation  of  their 
cultures  has  dramatically  altered  Aboriginal  life.  These  changes  have  caused  ruptures 
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in  Aboriginal  peoples  social  relations,  the  underdevelopment  of  local  economies  and  the 
deterioration  of  traditional  mechanisms  of  social  control.  It  is  within  this  context 
Aboriginal  people  are  over-represented  among  the  number  of  Canadians  arrested  and 
incarcerated. 

Until  1969  it  was  an  offence  in  Canada  for  an  Aboriginal  person  to  be  intoxicated 
off  a  reserve. 

Aboriginal  men  make  up  2.5%  of  the  national  population  and  19%  of  all  male 
federal  offenders. 

Aboriginal  women  are  3%  of  the  national  population  and  17%  of  all  female 
federal  offenders. 

In  some  parts  of  the  country,  Aboriginal  people  are  incarcerated  at  a  rate  over 
ten  times  their  presence  in  the  population.  In  provincial  systems,  Aboriginal  women 
make  up  70-90%  of  all  women  incarcerated.  In  Western  Canada,  40-70%  of  all  men 
incarcerated  are  Aboriginal. 

In  1989,  61%  of  the  population  in  institutions  for  young  people  was  aboriginal. 

According  to  provincial  court  data,  Aboriginal  people  plead  guilty  in  60%  of 
cases,  compared  to  50%  for  non-Aboriginal  persons.  Twenty-five  percent  of  Aboriginal 
people  receive  sentences  involving  some  degree  of  incarceration,  compared  to  10%  of 
non-Aboriginal  persons. 

The  1991  Report  of  the  Aboriginal  Justice  Inquiry  of  Manitoba  observed:  “These 
statistics  are  dramatic.  There  is  something  inherently  wrong  with  a  system  which  takes 
such  harsh  measures  against  an  identifiable  minority.  It  is. ..improbable  that  systemic 
discrimination  has  not  played  a  major  role  in  bringing  this  state  of  affairs  into  being.” 

The  high  rate  criminalization  among  Aboriginal  peoples  coincides  with  their  bleak 
socio-economic  profile.  For  example,  in  1986,  nearly  two-thirds  of  Aboriginal  women 
reported  yearly  incomes  of  under  $7,000,  compared  to  just  under  half  of  non-Aboriginal 
women. 

Aboriginal  women  aged  15-24  have  a  suicide  rate  almost  six  times  greater  than 
other  Canadian  women. 

In  Ontario,  80%  of  Aboriginal  women  have  experienced  some  form  of  family 
violence. 

Offenders  of  Colour 

Equal  treatment  on  the  basis  of  race  is  formally  demanded  by  the  law,  but 
substantive  equality  continues  to  elude  people  of  colour  in  Canada.  Structural  racism 
can  be  understood  as  practices  which  have  the  effect  of  disadvantaging  substantial 
numbers  of  racial  minority  groups  and  denying  them  access  to  the  skills  and  resources 
required  for  full  participation  in  society.  That  people  of  colour  experience  worse 
treatment  than  whites  at  the  hands  of  a  criminal  justice  system  whose  procedures  and 
practices  are  facially  neutral  is  a  reflection  of  systemic  racism. 

The  majority  of  prisoners  in  Ontario  are  white.  However,  Black  adults  are 
incarcerated  at  over  five  times  the  rate  of  whites,  proportionate  to  their  representation  in 
the  population.  Incarceration  of  Black  women  is  almost  seven  times  that  of  white 
women. 
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The  most  dramatic  differences  in  admission  rates  between  Blacks  and  whites  in 
Ontario  involve  pre-trial  imprisonment.  For  example,  for  drug  trafficking/importing 
charges,  the  admission  rate  was  twenty-seven  times  higher  for  Blacks. 

Once  convicted,  white  people  continue  to  be  sentenced  more  leniently  than 
Blacks,  even  though  whites  are  more  likely  to  have  a  criminal  record. 

Black  residents  in  Toronto  are  stopped  by  the  police  more  often  than  whites:  28% 
as  compared  to  18%  reported  being  stopped  in  a  2  year  period. 

Black  people  are  particularly  vulnerable  to  police  violence  and  brutality.  Between 
1978  and  1995,  16  Black  civilians  were  shot  in  Metropolitan  Toronto,  10  of  whom  were 
killed.  Charges  were  laid  against  the  officers  in  only  nine  cases.  Not  one  resulted  in  a 
conviction. 

Critics  charge  that  police  shootings  are  not  isolated  incidents:  police  are  quicker 
to  use  their  guns  against  Black  people,  and  the  shootings  are  unduly  harsh  responses 
to  the  incidents  under  investigation. 

Women  of  colour  earn  $2000  per  year  less  on  average  than  white  women,  and 
have  a  15%  higher  incidence  of  poverty. 

In  1993,  racial  minorities  accounted  for  50%  of  all  reported  hate  crimes  in 
Toronto.  In  Montreal  the  following  year  racial  minorities  accounted  for  79%  of  all 
reported  hate  crimes.  Religious  minorities  accounted  for  35%  of  all  hate  crimes  in 
Toronto.  The  vast  majority  of  religious  hate  crimes  (89%)  were  directed  against  Jews. 

VICTIMS 

Violence  Against  Women 

A  study  done  by  the  Canadian  Panel  on  Violence  Against  Women  suggests  that 
fully  half  of  all  Canadian  women  have  experienced  at  least  one  incident  of  violence 
since  the  age  of  sixteen. 

The  threat  of  violence  is  constant  for  Canadian  women:  83%  are  afraid  to  use  a 
parking  garage,  76%  fear  using  public  transportation  after  dark,  39%  worry  about  being 
alone  at  home  in  the  evening  and  fully  60%  feel  unsafe  walking  in  their  own 
neighbourhood  at  night.  Only  10%  of  males  reported  feeling  unsafe  walking  in  their 
neighbourhood. 

Domestic  Assault  of  Women 

One  quarter  of  all  women  in  current  or  past  partnerships  with  men  report  having 
experienced  physical  or  sexual  violence  within  the  relationship. 

Women  make  up  a  third  of  all  homicide  victims,  but  79%  of  all  domestic  murder 
victims. 

Women  face  the  greatest  risk  of  violence  from  men  they  know:  Seventy-two 
percent  of  all  reported  incidents  of  violent  crime  against  women  was  perpetrated  by  a 
relative  or  acquaintance  of  the  victim.  Between  1974  and  1992,  a  married  woman  was 
nine  times  more  likely  to  be  killed  by  her  spouse  than  by  a  stranger.  In  1995,  spousal 
homicide  accounted  for  one  of  every  six  solved  homicides. 
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Studies  show  that  wife  batterers  represent  all  ages,  education  levels,  racial  and 
religious  groups,  and  socio-economic  classes. 

Violence  against  women  is  generational:  The  likelihood  of  a  man  behaving 
violently  toward  his  spouse  increases  if  he  has  witnessed  violence  against  his  mother. 
Women  with  violent  fathers-in-law  are  at  three  times  the  risk  of  assault  by  their  partners 
than  are  women  with  non-violent  fathers-in-law.  Thirty-nine  percent  of  women  in  violent 
marriages  reported  that  their  children  witnessed  violence  against  them. 

Wife  assault  is  repetitive:  At  least  two  thirds  of  women  who  have  experienced 
wife  assault  have  experienced  it  more  than  once.  A  third  have  been  assaulted  more 
than  10  times. 

Leaving  the  relationship  does  not  automatically  end  the  violence.  According  to 
one  Australian  study,  46%  of  women  who  were  killed  by  their  male  partners  were  in  the 
process  of  leaving  the  relationship.  A  more  conservative  Canadian  study  showed  that 
almost  a  fifth  of  women  who  ended  an  abusive  relationship  experienced  further  assault 
after  the  separation,  and  that  women  are  particularly  at  risk  of  violence  during  the  first 
two  months  after  separation. 

One  in  three  victims  of  wife  assault  experienced  abuse  or  threats  so  serious  they 
feared  for  their  lives. 

A  significant  proportion  of  all  types  of  criminal  incidents  are  not  reported  to  the 
police.  In  1993,  wife  assault  and  other  physical  assaults  (26%  and  28%)  were  more 
likely  to  be  reported  than  sexual  assault  (6%).  Yet  only  33%  of  all  incidents  reported  to 
police  resulted  in  a  charge  laid  against  a  perpetrator.  Forty  percent  of  those  charges 
were  later  dropped  by  the  police,  the  Crown  or  at  the  request  of  the  victim.  It  is  worth 
noting  that  fewer  cases  are  dismissed  or  withdrawn  during  court  proceedings  when 
police  lay  the  charges. 

One  Canadian  study  showed  that  women  were  beaten  as  many  as  35  times 
before  they  made  contact  with  the  police. 

Sexual  Assault 

In  1993,  women  reported  42,000  incidents  of  sexual  assault;  men  committed 
ninety-eight  percent  of  those  reported. 

Conservative  estimates  submit  that  one  in  four  women  has  experienced  sexual 
assault.  The  Canadian  Panel  on  Violence  Against  Women  study  suggests  that  closer  to 
one  in  two  Canadian  women  has  been  the  victim  of  rape  or  attempted  rape  in  childhood 
or  adulthood,  and  that  one  in  three  Canadian  women  will  experience  a  legally 
recognized  rape. 

Sexual  abuse  during  one’s  childhood  years  is  pervasive.  According  to  the 
Canadian  Panel  on  Violence  Against  Women  study,  by  age  sixteen,  43%  of  women 
have  experienced  sexual  abuse  at  the  hands  of  a  family  member  or  non-relative.  A 
national  survey  conducted  in  1994  reported  that  53.5%  of  female  and  30.6%  of  male 
respondents  had  experienced  unwanted  sexual  acts  (defined  as  exposure,  threats, 
touching  and  attacks)  as  children. 

Disabled  women  are  at  greater  risk  of  being  physically  and/or  sexually  abused  as 
children  than  non-disabled  women  (67%  as  compared  to  44%  according  to  a  1987 
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survey  conducted  by  the  Disabled  Women’s  Network  and  the  Toronto  Ministry  of 
Community  and  Social  Services). 

Women  are  at  the  greatest  risk  of  sexual  assault  from  men  they  know:  In  one 
study,  81%  of  sexual  assaults  at  the  level  of  forced  or  attempted  forced  sexual 
intercourse  were  perpetrated  by  men  who  were  known  to  the  women.  Nineteen  percent 
of  sexual  assaults  at  this  level  were  perpetrated  by  strangers. 

It  is  believed  that  only  6%  of  sexual  assaults  are  actually  reported  to  the  police, 
leaving  the  actual  number  of  assaults  against  women  at  half  a  million.  Many  women 
don’t  report  because  they  feel  the  legal  system  can’t  help  them  or  because  they  fear 
revenge  from  the  offender. 

Gays  and  Lesbians 

In  1973,  the  American  Psychiatric  Association  removed  homosexuality  from  its 
official  list  of  mental  disorders.  Despite  recent  court  decisions  recognizing  same  sex 
marriage  and  other  rights  for  same  sex  couples,  out  gay  men  and  lesbians  continue  to 
face  systemic  discrimination  and  are  subject  to  harassment,  violence  and  discrimination 
in  all  aspects  of  their  lives. 

There  is  very  little  data  available  on  the  relationship  between  gays  and  lesbians 
and  the  criminal  law.  The  Criminal  Code  contains  a  number  of  provisions  that  are 
disproportionately  enforced  against  gay  men  and  lesbians.  For  example,  gay  and 
lesbian  erotic  materials  continue  to  be  disproportionately  seized  at  the  border  by 
customs  officials,  pursuant  to  criminal  laws  regulating  the  passage  of  “obscene” 
materials  into  Canada. 

It  wasn’t  until  1969  that  gay  male  sex  effectively  became  legal  in  Canada.  That 
year,  the  Criminal  Code  was  amended  to  legalize  sexual  acts  in  private  between  two 
consenting  adults  over  the  age  of  21 

It  is  still  a  Criminal  Code  offence  to  have  anal  intercourse  unless  it  is  done  in 
“private”  and  with  “consent”  between  a  husband  and  a  wife  or  two  people  who  are  both 
eighteen  years  of  age  or  more.3  By  contrast,  the  age  of  consent  for  heterosexual 
intercourse  is,  subject  to  certain  exceptions,  sixteen.  This  differentia!  age  of  consent 
effectively  criminalizes  and  stigmatizes  gay  sex  between  young  men. 

The  birth  of  the  North  American  lesbian  and  gay  rights  movement  in  the  1960’s 
ushered  in  an  increased  visibility  of  lesbians  and  gay  men.  This  in  turn  has  made  them 
easier  targets  for  violence  and  harassment,  including  at  the  hands  of  police.  During  the 
1981  gay  bathhouse  raids  in  Toronto,  more  people  were  arrested  en  masse  than  at  any 
other  time  in  Canadian  history,  with  the  exception  of  the  FLQ  crisis  in  Quebec. 

Violence  against  lesbians  and  gays  is  prevalent.  In  a  survey  conducted  by  the 
Department  of  Justice  and  the  519  Church  Street  Community  Centre  in  Toronto,  78%  of 
respondents  reported  experiencing  verbal  assaults,  38%  reported  being  chased  or 
followed,  and  21%  reported  being  punched,  kicked  or  beaten  because  someone 
assumed  them  to  be  lesbian  or  gay.  More  than  eight  in  ten  respondents  knew  at  least 
one  person  who  had  been  verbally  or  physically  assaulted  because  they  were  perceived 
to  be  lesbian  or  gay. 


3  Criminal  Code,  s.  1 59.  This  section  has  been  declared  unconstitutional  in  Ontario  and  Quebec: 
R.  v.  M.(C.)  (1995),  98  C.C.C.  (3d)  481  (Ont.  C.A.);  R.  v.  Roy  (1998),  125  C.C.C.  (3d)  442  (Que.  C.A.). 
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Incidents  against  gay  men  and  lesbians  account  for  one  out  of  every  ten  hate 
crimes  reported  to  the  Metropolitan  Toronto  Police  Force.  Yet  most  gays  and  lesbians 
aren’t  willing  to  report  violence  to  the  criminal  justice  system,  including  domestic 
violence,  fearing  police  homophobia  and  believing  the  report  won’t  be  acted  on  or  taken 
seriously.  In  addition  to  similar  kinds  of  systemic  biases  faced  by  women  and  people  of 
colour,  gays  and  lesbians  are  further  silenced  by  a  fear  of  being  “outed”  if  they  go  to 
police. 
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Canadian  Justice  System.  Vancouver:  Press  Gang,  1993. 
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Some  Criminological  Generalizations 

In  Crime,  shame  and  reintegration  (Cambridge:  Cambridge  University  Press, 
1989),  at  pp.  44-50,  John  Braithwaite  lists  thirteen  empirical  generalizations  about  crime 
that  are  generally  accepted  by  criminologists  (the  text  intervening  between  the  points 
has  been  omitted): 

1 .  Crime  is  committed  disproportionately  by  males. 

2.  Crime  is  perpetrated  disproportionately  by  15-25  year  olds. 

3.  Crime  is  committed  disproportionately  by  unmarried  people. 

4.  Crime  is  committed  disproportionately  by  people  living  in  larger  cities. 

5.  Crime  is  committed  disproportionately  by  people  who  have  experienced  high 
residential  mobility  and  who  live  in  areas  characterized  by  high  residential  mobility. 

6.  Young  people  who  are  strongly  attached  to  their  school  are  less  likely  to  engage  in 
crime. 

7.  Young  people  who  have  high  educational  and  occupational  aspirations  are  less  likely 
to  engage  in  crime. 

8.  Young  people  who  do  poorly  at  school  are  more  likely  to  engage  in  crime. 

9.  Young  people  who  are  strongly  attached  to  their  parents  are  less  likely  to  engage  in 
crime. 

10.  Young  people  who  have  friendships  with  criminals  are  more  likely  to  engage  in  crime. 

1 1 .  People  who  believe  strongly  in  the  importance  of  complying  with  the  law  are  less 
likely  to  violate  the  law. 

12.  For  both  women  and  men,  being  at  the  bottom  of  the  class  structure,  whether 
measured  by  socio-economic  status,  socio-economic  status  of  the  area  in  which  the 
person  lives,  being  unemployed,  being  a  member  of  an  oppressed  racial  minority  (e.g. 
blacks  in  the  US),  increases  rates  of  offending  for  all  types  of  crime  apart  from  those 
for  which  opportunities  are  systematically  less  available  to  the  poor  (i.e.  white  collar 
crime). 

13.  Crime  rates  have  been  increasing  since  World  War  II  in  most  countries,  developing 
and  developed.  The  only  case  of  a  country  which  has  clearly  shown  to  have  had  a 
falling  crime  rate  in  this  period  is  Japan. 

The  materials  you  are  now  reading  are  primarily  doctrinal  rather  than 
criminological.  During  the  course,  you  may  wish  to  consider  whether  there  is,  or  should 
be,  any  connection  between  criminal  law  doctrine  and  these  criminological 
generalizations,  or  between  criminal  law  doctrine  and  the  statistical  overview  presented 
above. 
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1(b)  Trials  and  Appeals 

Trials 

At  this  point  in  the  course,  it  would  be  useful  to  read  Chapters  4  through  1 1  of 
Mewett  and  Nakatsuru’s  Introduction  to  the  Criminal  Process  in  Canada,  4th  ed. 

The  purpose  of  the  criminal  trial  is  to  determine  whether  the  Crown’s  allegation 
that  the  accused  is  guilty  of  a  criminal  offence  is  true.  The  Crown  bears  the  burden  of 
proving  the  factual  elements  of  the  offence  beyond  a  reasonable  doubt; 
correspondingly,  the  accused  bears  only  the  burden  of  raising  a  reasonable  doubt,  if 
necessary,  about  the  Crown’s  allegations.  The  accused  does  not  have  to  testify  or  offer 
a  defence,  but  may  simply  argue  that  the  Crown  has  not  met  its  burden. 

In  every  trial,  there  is  a  trier  of  fact  and  a  trier  of  law.  The  trier  of  law  is 
responsible  for  determining  and  instructing  the  trier  of  fact  as  to  the  applicable  law, 
including  the  Crown’s  burden  of  proof  and  the  proper  approach  to  take  in  assessing 
evidence.  The  trial  judge  is  always  the  trier  of  law.  The  trier  of  fact  is  responsible  for 
determining  the  facts,  based  on  the  evidence,  and  rendering  a  verdict,  based  on  the 
application  of  the  law  to  the  facts  found.  When  the  accused  is  tried  by  judge  and  jury, 
the  jury  is  the  sole  trier  of  fact;  while  in  a  trial  by  judge  alone,  the  judge  must  be  the  trier 
of  fact  as  well  as  the  trier  of  law. 

Roughly  speaking,  questions  of  fact  are  questions  about  what  happened, 
whereas  questions  of  law  are  questions  about  the  legal  significance  of  what  happened. 
Suppose,  for  example,  that  the  accused  is  charged  with  murder,  and  the  theory  of  the 
Crown  is  that  the  accused  shot  and  killed  the  victim.  Some  of  the  relevant  questions  of 
fact  might  be:  did  the  accused,  or  someone  else,  shoot  the  victim?  If  the  accused  was 
the  shooter,  what  was  his  state  of  mind  at  the  time?  Was  the  victim  in  fact  killed?  Did 
the  shooting  cause  the  victim’s  death?  Suppose  the  accused  admits  that  he  shot  the 
victim,  but  claims  self-defence.  This  strategy  would  make  other  facts  relevant:  did  the 
victim  threaten  the  accused?  If  so,  how?  Did  the  accused  believe  that  he  was  being 
threatened?  If  so,  how  serious  did  he  think  the  threat  was,  and  was  his  belief  in  the 
threat  reasonable?  All  of  these  questions  would  be  for  the  jury,  as  trier  of  fact,  to 
decide. 

Some  relevant  questions  of  law  in  this  hypothetical  case  might  be  the  following:  if 
the  accused  did  not  mean  to  shoot  the  victim,  of  what  offence  (if  any)  is  he  guilty?  If  the 
accused  shot  the  victim  intentionally  but  for  some  reason  believed  that  the  shooting 
would  not  kill  the  victim,  of  what  offence  is  he  guilty?  If  the  accused  believed  that  the 
victim  was  threatening  to  kill  him,  but  that  belief  was  unreasonable,  is  the  accused 
entitled  to  claim  self-defence?  All  of  these  questions  of  law  would  be  decided  by  the 
trial  judge,  based  on  the  relevant  cases,  statutes,  and  constitutional  principles,  and  the 
trial  judge  would  then  explain  them  to  the  jury.  The  jury  would  apply  the  law  to  the  facts 
that  it  found. 


Appeals 

Most  of  the  cases  in  these  materials  are  decisions  of  the  Supreme  Court  of 
Canada  or  of  provincial  courts  of  appeal.  It  is  therefore  useful  to  have  a  general 
overview  of  appellate  procedure.  This  note  deals  only  with  the  most  frequently 
encountered  aspects  of  appeals  from  proceedings  by  way  of  indictment;  for  an  overview 
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of  other  appeal  rights  and  other  remedies,  see  Mewett  and  Nakatsuru’s  Introduction  to 
the  Criminal  Process  in  Canada ,  4th  ed.,  Chapter  19. 

Questions  of  Law  and  Questions  of  Fact 

A  potential  appellant  must  always  ask  whether  his  or  her  ground  of  appeal 
involves  a  question  of  law  or  a  question  of  fact,  because  his  or  her  rights  of  appeal  will 
depend  on  the  answer  to  this  question.  Because  the  jury  renders  only  a  verdict  (guilty  or 
not  guilty)  it  is  often  difficult  to  be  sure  exactly  what  facts  they  found.  A  judge  sitting 
alone  will  sometimes  report  the  specific  findings  of  fact  on  which  his  or  her  verdict  is 
based.  Appeals  based  on  questions  of  law  are  therefore  concerned  with  the  trial  judge’s 
instructions  to  the  trier  of  fact,  while  appeals  based  on  questions  of  fact  are  concerned 
with  the  facts  found  by  the  trier  of  fact. 

Appeals  to  the  Court  of  Appeal 

The  Accused’s  Right  of  Appeal 

A  person  convicted  of  an  indictable  offence  may  appeal,  as  of  right,  to  the  Court 
of  Appeal,  “on  any  ground  of  appeal  that  involves  a  question  of  law  alone”  (s.  675(1  )(i)). 
A  typical  ground  of  appeal  on  a  question  of  law  would  be  that  the  jury  was  improperly 
instructed  about  the  difference  between  murder  and  manslaughter.  The  accused  may 
also  appeal  on  a  question  of  fact  or  a  question  of  mixed  law  and  fact,  but  leave  to 
appeal  is  required  (s.  675(1  )(ii)).  Questions  of  mixed  law  and  fact  are  difficult  to  define, 
but  generally  speaking  involve  the  application  of  a  legal  standard,  particularly  one 
containing  an  inexact  term  such  as  “reasonable”,  “obscene”,  or  "undue”,  to  the  facts. 

The  Crown’s  Right  of  Appeal 

If  the  accused  is  acquitted,  the  Crown  may  appeal,  as  of  right,  on  a  question  of 
law  alone  (s.  676(1  )(a)).  The  Crown  has  no  right  to  appeal  a  finding  of  fact.  For 
example,  if  the  accused  is  acquitted  of  murder,  the  Crown  cannot  appeal  on  the  ground 
that,  based  on  the  evidence,  the  jury  should  have  found  that  the  accused  had  an 
intention  to  kill. 

The  Powers  of  the  Court  of  Appeal 

An  appeal  from  conviction  may  be  allowed  if  the  verdict  was  unreasonable  or 
unsupported  by  the  evidence,  if  there  was  an  error  of  law,  or  if  there  was  a  miscarriage 
of  justice  (s.  686(1  )(a)).  Where  an  appeal  is  allowed,  the  Court  of  Appeal  may  either 
order  a  new  trial,  or  may  simply  direct  that  the  accused  be  acquitted  (s.  686(2)). 

An  appeal  from  conviction  may  be  dismissed  where  none  of  the  three  grounds 
just  mentioned  applies  (s.  686(1  )(b)(ii)).  The  appeal  may  also  be  dismissed  if  one  of 
these  three  grounds  does  apply,  but  “the  court  ...  is  of  the  opinion  that  no  substantial 
wrong  or  miscarriage  of  justice  has  occurred”  (s.  686(i)(b)(iii)). 
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The  Criminal  Code  does  not  list  any  specific  grounds  for  allowing  or  dismissing 
an  appeal  by  the  Crown,  but  recall  that  the  Crown  can  only  appeal  on  a  question  of  law 
alone;  thus,  the  Crown’s  appeal  might  be  allowed  where  the  Crown  can  demonstrate  an 
error  of  law.  But  even  in  such  a  case,  the  Crown  must  show  that  “the  error ...  of  the  trial 
judge  might  reasonably  be  thought,  in  the  concrete  reality  of  the  case  at  hand,  to  have 
had  a  material  bearing  on  the  acquittal.”  ( R .  v.  Graveline,  [2006]  1  S.C.R.  609  at  para. 
14.) 

.  When  the  Crown’s  appeal  is  allowed,  the  Court  of  Appeal  must  order  a  new  trial 
if  the  accused  was  acquitted  by  a  judge  and  jury,  and  may  order  a  new  trial  or  enter  a 
verdict  of  guilty  if  the  accused  was  acquitted  by  a  judge  sitting  alone. 

Appeals  to  the  Supreme  Court  of  Canada 

Whereas  most  appeals  come  to  the  Court  of  Appeal  as  of  right,  most  appeals 
come  to  the  Supreme  Court  of  Canada  with  leave,  which  is  not  routinely  granted.  The 
Crown  or  the  accused  may  appeal  on  a  question  of  law,  either  with  leave  (ss.  691  (1  )(b), 
691(2)(c),  693(1  )(b)),  or  as  of  right  when  a  judge  of  the  court  of  appeal  dissents  (ss. 
691  (1  )(a),  691(2)(a),  693(1  )(a)).  In  addition,  an  accused  who  is  acquitted  at  trial,  but 
who  is  found  guilty  by  the  Court  of  Appeal,  may  appeal  to  the  Supreme  Court  as  of  right 
(s.  691(2)(b)).  Neither  the  accused  nor  the  Crown  may  appeal  on  questions  of  fact.  The 
powers  of  the  Supreme  Court  in  criminal  appeals  are  essentially  the  same  as  those  of 
the  Court  of  Appeal  (s.  695). 

The  next  case  is  meant  to  illustrate  the  different  roles  played  by  the  trial  court 
and  by  an  appellate  court.  It  also  illustrates  some  of  the  difficulties  that  courts  face  in 
interpreting  the  language  of  the  Criminal  Code,  a  topic  also  discussed  in  Chapter  1  (c) 
below. 


R.  v.  Scott 

British  Columbia  Court  of  Appeal,  McEachem  C  J.B.C.  and  Prowse  and  Braidwood  JJ.A. 

19  April  2000 
145  C.C.C.  (3d)  52 

[1]  Braidwood  J.A.:  —  The  respondent  Terrance  Scott  (hereinafter  referred  to,  for 
the  sake  of  clarity,  as  “Scott”),  was  charged  with  three  counts  of  robbery  contrary  to  s.  344  of  the 
Criminal  Code  (the  “ Code ”),  and  three  counts  of  using  an  imitation  firearm  in  the  commission  of 
those  indictable  offences  contrary  to  s.  85(2)  of  the  Code.  All  the  offences  were  alleged  to  have 
been  committed  in  Nanaimo  on  three  consecutive  days  at  the  end  of  December  1997. 

[2]  Scott  was  convicted  of  two  of  the  robbery  counts:  namely,  the  robbery  of  a  White 
Spot  restaurant  in  Nanaimo  (count  3)  and  the  robbery  of  the  Fairview  Comer  Store  in  Nanaimo 
(count  5).  All  three  counts  of  using  an  imitation  firearm  were  dismissed. 

[3]  The  Crown  appeals  from  the  dismissal  of  the  use  of  the  imitation  firearm  on 
counts  4  and  6,  which  were  in  reference  to  counts  3  and  5.  Scott  appeals  his  conviction  on  count 
5,  the  robbery  of  the  Fairview  Comer  Store  in  Nanaimo. 

[4]  One  issue  on  this  appeal  concerns  whether  the  finding  that  Scott  was  the  robber 
with  reference  to  count  5  was  unreasonable  or  cannot  be  supported  by  the  evidence.  A  second 
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Problems 

1 .  Section  s.  s.  1 79(1  )(b)  of  the  Criminal  Code  reads: 

179.  (1)  Every  one  commits  vagrancy  who 

***** 

(b)  having  at  any  time  been  convicted  of  an  offence  under  section  151,  152  or  153, 
subsection  160(3)  or  173(2)  or  section  271,  272  or  273,  or  of  an  offence  under  a  provision 
referred  to  in  paragraph  (b)  of  the  definition  “serious  personal  injury  offence”  in  section  687  of 
the  Criminal  Code,  chapter  C-34  of  the  Revised  Statutes  of  Canada,  1970,  as  it  read  before 
January  4,  1983,  is  found  loitering  in  or  near  a  school  ground,  playground,  public  park  or  bathing 
area. 

The  offences  listed  in  this  section  are  all  sexual  offences,  including  those  involving 
children  (ss.  151,  152,  153,  160(3),  173(2))  and  the  general  sexual  assault  provisions 
(ss.  271  -  273).  What  meaning  should  be  given  to  the  word  “loitering”  in  this  section? 
See  R.  v.  Heywood,  [1994]  3  S.C.R.  761,  reproduced  on  another  issue  in  the  next 
section. 

2.  The  accused  was  charged  with  five  counts  of  possession  of  a  “plate,  die, 
machinery,  instrument,  or  other  writing  or  material  that  is  adapted  and  intended  to  be 
used  to  commit  forgery”  contrary  to  s.  369(b)  of  the  Criminal  Code.  The  equipment  in 
question  could  be  used  for  forging  credit  cards  but  had  not  been  modified  by  the 
accused  in  any  way.  Should  the  word  “adapted”  in  s.  369(b)  be  interpreted  to  mean 
“suitable  for”  or  “altered  so  as  to  be  suitable  for”?  See  R.  v.  Mac,  [2002]  1  S.C.R.  856, 
2002  SCC  24,  rev’g  (2001),  152  C.C.C.  (3d)  1  (Ont.C.A.). 


I 
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Section  52(1)  of  the  Constitution  Act,  1982  provides: 

52.  (1)  The  Constitution  of  Canada  is  the  supreme  law  of  Canada,  and  any  law  that  is 
inconsistent  with  the  provisions  of  the  Constitution  is,  to  the  extent  of  the  inconsistency,  of  no 
force  or  effect. 

The  Constitution  of  Canada  includes,  among  other  things,  the  Constitution  Act,  1867 
and  the  Constitution  Act,  1982  (including  the  Canadian  Charter  of  Rights  and 
Freedoms).  Criminal  and  other  penal  legislation,  like  all  Canadian  law,  must  comply 
with  these  constitutional  provisions.  In  particular,  criminal  and  other  penal  legislation 
may  be  challenged  on  the  ground  that  its  enactment  was  ultra  vires,  that  is,  outside  the 
legislative  powers  of  the  level  of  government  that  enacted  it,  on  the  ground  that  it 
infringes  an  aboriginal  right  that  is  protected  by  the  Constitution,  or  on  the  ground  that  it 
is  inconsistent  with  the  Charter.  The  rest  of  Chapter  1  (c)  provides  an  introduction  to 
these  three  constitutional  grounds  for  challenging  the  validity  of  penal  legislation. 

1(c)(ii)  The  Division  of  Powers 

Under  s.  91(27)  of  the  Constitution  Act,  1867,  the  federal  parliament  has  the 
power  to  make  laws  in  relation  to  criminal  law  and  procedure.  Under  s.  92(14),  the 
provincial  legislatures  have  the  power  to  make  laws  in  relation  to  “[t]he  administration  of 
justice  in  the  province,  including  the  constitution,  maintenance,  and  organization  of 
provincial  courts,  both  of  civil  and  of  criminal  jurisdiction  ...”,  and  under  s.  92(15), 
provincial  legislatures  have  the  power  to  enforce  their  laws  “by  fine,  penalty  or 
imprisonment.”  Thus,  the  federal  parliament  may  create  criminal  law  and  procedure, 
but  criminal  offences  are  prosecuted  in  provincial  courts  by  provincially  appointed 
prosecutors,  and  provincial  legislatures  may  create  penal,  but  not  criminal,  law  and 
procedure. 

“The  federal  Parliament’s  power  to  enact  ‘criminal  law’  has  proved  very  difficult  to 
define.”5  In  In  re  Board  of  Commerce  Act,  [1922]  1  A.C.  191,  the  Privy  Council 
considered  a  series  of  federal  statutes  designed  to  control  price-fixing,  hoarding, 
monopolistic  combination,  and  other  economic  behaviour  that  was  considered 
undesirable  following  the  First  World  War.  The  Board  of  Commerce  created  by  these 
statutes  had  the  power  to  enforce  its  orders  with  criminal  penalties.  In  striking  down 
these  statutes,  Viscount  Haldane  held  that  the  federal  parliament  could  not  rely  on  s. 
91(27)  to  justify  this  interference  with  the  provincial  power  to  make  laws  in  relation  to 
property  and  civil  rights  in  the  province: 

It  is  one  thing  to  construe  the  words  “the  criminal  law,  except  the  constitution  of  courts  of 
criminal  jurisdiction,  but  including  the  procedure  in  criminal  matters,”  as  enabling  the  Dominion 
Parliament  to  exercise  exclusive  legislative  power  where  the  subject  matter  is  one  which  by  its 
very  nature  belongs  to  the  domain  of  criminal  law  jurisprudence.  A  general  law,  to  take  an 
example,  making  incest  a  crime,  belongs  to  this  class.  It  is  quite  another  thing,  first  to  attempt  to 
interfere  with  a  class  of  subjects  committed  exclusively  to  the  Provincial  Legislature,  and  then  to 


5  Ibid,  at  p.  455. 
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[1995]  3  S.C.R.  199  (tobacco  advertising);  R.  v.  Hydro-Quebec,  [1997]  3  S.C.R.  213 
(environmental  protection);  Reference  re:  Firearms  Act  (Canada),  [2000]  1  S.C.R.  783, 
2001  SCC  31  (gun  control).  The  Court  relied  on  P.A.T.A.  and  the  Margarine  Reference 
in  holding  that  the  impugned  statutes  were  validly  enacted  pursuant  to  s.  91(27).  Does 
a  broad  reading  of  the  federal  criminal  law  power  have  any  implications  for  the  scope  of 
the  provincial  power  under  s.  92(14)? 

These  topics  will  be  dealt  with  at  greater  length  in  your  constitutional  law  course. 


1(d)(iii)  Preservation  of  Aboriginal  Rights 

Section  35  of  the  Constitution  Act,  1982,  reads: 

35  (1)  The  existing  aboriginal  and  treaty  rights  of  the  aboriginal  peoples  of  Canada  are 

hereby  recognized  and  affirmed. 

(2)  In  this  Act,  “aboriginal  peoples  of  Canada”  includes  the  Indian,  Inuit,  and  Metis 
peoples  of  Canada. 

(3)  For  greater  certainty,  in  subsection  (1)  “treaty  rights”  includes  rights  that  now  exist  by 
way  of  land  claims  agreements  or  may  be  so  acquired. 

(4)  Notwithstanding  any  other  provision  of  this  Act,  the  aboriginal  and  treaty  rights 
referred  to  in  subsection  (1)  are  guaranteed  equally  to  male  and  female  persons. 

In  a  series  of  complex  and  lengthy  judgments,  the  Supreme  Court  of  Canada  has  held 
that  s.  35  means  that  federal  or  provincial  law,  including  provincial  statutes  enacted 
pursuant  to  s.  92(15)  of  the  Constitution  Act,  1867,  does  not  apply  to  aboriginal  persons 
if  the  application  of  the  law  would  infringe  aboriginal  or  treaty  rights  that  have  not  been 
extinguished  and  if  the  infringement  is  not  justified.  See  R.  v.  Sparrow,  [1990]  1  S.C.R. 
1075,  70  D.L.R.  (4th)  385;  R.  v.  Van  der  Peet,  [1996]  2  S.C.R.  507,  137  D.L.R.  (4th) 
289;  R.  v.  Marshall,  [1999]  3  S.C.R.  456,  177  D.L.R.  (4th)  513,  application  for  rehearing 
dismissed  [1999]  3  S.C.R.  583,  179  D.L.R.  (4th)  193.  A  Metis  group  has  recently  been 
recognized  as  an  aboriginal  people  for  this  purpose:  see  R.  v.  Powley,  2003  SCC  43, 
[2003]  2  S.C.R.  207,  230  D.L.R.  (4th)  1. 

Aboriginal  rights  are  also  protected  to  some  extent  by  s.  88  of  the  Indian  Act, 
R.S.C.  1985,  c.  1-5,  which  provides: 

Subject  to  the  terms  of  any  treaty  and  any  other  Act  of  the  Parliament  of  Canada,  all  laws 
of  general  application  from  time  to  time  in  force  in  any  province  are  applicable  to  and  in  respect 
of  Indians  in  the  province,  except  to  the  extent  that  such  laws  are  inconsistent  with  this  Act  or 
any  order,  rule,  regulation  or  by-law  made  thereunder,  and  except  to  the  extent  that  such  laws 
make  provisions  for  any  matter  for  which  provision  is  made  by  or  under  this  Act. 

For  an  example  of  the  use  of  s.  88  to  limit  the  application  of  a  provincial  regulatory 
offence,  see  R.  v.  Sundown,  [1999]  1  S.C.R.  393,  170  D.L.R.  (4th)  385. 

In  R.  v.  Chief,  [1997]  4  C.N.L.R.  212,  Krueger  J.  of  the  Saskatchewan  Court  of 
Queen’s  Bench  rejected  the  accused’s  argument  that  because  he  was  a  member  of  the 


Introduction  55 


Dene  Nation,  the  Criminal  Code  did  not  apply  to  him.  We  are  not  aware  of  s.  35  of  the 
Constitution  Act,  1982,  or  s.  88  of  the  Indian  Act,  having  been  used  to  limit  the 
application  of  any  offence  created  by  the  Criminal  Code. 

Section  100  (now  s.  109)  of  the  Code  requires  a  judge  sentencing  certain 
offenders  to  impose  a  prohibition  on  the  possession  of  firearms  and  other  weapons.  In 
R.  v.  Chief,  [1990]  1  C.N.L.R.  92,  51  C.C.C.  (3d)  265  (Y.T.C.A.),  the  Court  held  that  this 
provision  would  amount  to  cruel  and  unusual  punishment  under  s.  12  of  the  Charter  if 
applied  to  an  aboriginal  offender  who  was,  in  the  trial  judge’s  words,  “a  bona  fide 
trapper  or  aboriginal  person  who  carries  on  the  traditional  lifestyle  of  hunting  and 
fishing.”  Rather  than  striking  down  s.  100,  the  Court  exempted  the  offender  from  its 
operation.  In  R.  v.  Kelly  (1990),  59  C.C.C.  (3d)  497,  the  Ontario  Court  of  Appeal 
disagreed  with  the  decision  in  Chief  and  held  that  constitutional  exemptions  from  s.  100 
were  not  available.  In  R.  v.  Sawyer,  [1992],  3  S.C.R.  809,  78  C.C.C.  (3d)  191,  the 
Supreme  Court  of  Canada  upheld  s.  100,  but  left  open  the  possibility  of  constitutional 
exemptions  from  its  operation;  however,  in  a  more  recent  decision  not  involving  an 
aboriginal  offender  (R.  v.  Ferguson,  2008  SCC  6),  the  court  held  that  constitutional 
exemptions  should  never  be  granted  as  a  remedy  for  a  violation  of  s.  12.  Thus,  the 
issues  considered  in  Chief  and  Kelly  may  need  to  be  revisited. 
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Note:  Subsequent  Cases  on  the  Presumption  of  Innocence 

After  Oakes,  the  Supreme  Court  showed  itself  more  favourably  disposed  towards 
statutory  provisions  that  placed  an  onus  of  some  kind  on  the  accused.  In  R.  v.  Holmes, 
[1988]  1  S.C.R.  914,  the  Court  considered  s.  351  of  the  Criminal  Code,  which,  on  its 
face,  requires  a  person  charged  with  possession  of  housebreaking  instruments  to 
establish  an  innocent  reason  for  possession.  The  majority  interpreted  the  provision  as 
placing  no  burden  of  proof  on  the  accused,  and  held  that  it  did  not  violate  s.  1 1(d).  In  R. 
v.  Schwartz,  [1988]  2  S.C.R.  443,  the  Court  upheld  a  provision  of  the  Criminal  Code 
requiring  the  accused  to  prove  that  he  was  the  holder  of  a  licence.  Dickson  C.J.C. 
disagreed  with  the  majority’s  reasoning  in  both  cases. 

In  R.  v.  Downey,  [1992]  2  S.C.R.  10,  the  Court  considered  s.  212(5),  which 
provides  that  “Evidence  that  a  person  lives  with  or  is  habitually  in  the  company  of  a 
prostitute  or  lives  in  a  common  bawdy-house  is,  in  the  absence  of  evidence  to  the 
contrary,  proof  that  the  person  lives  on  the  avails  of  prostitution,”  which  is  the  offence 
created  by  s.  212(1)(j).  The  majority  held  that  the  section  created  an  evidentiary  burden 
on  the  accused;  that  is,  once  the  accused  led  “evidence  to  the  contrary,”  the  Crown  was 
required  to  prove  all  the  elements  of  the  offence  of  living  on  the  avails  of  prostitution 
beyond  a  reasonable  doubt.  This  evidentiary  burden  was  held  to  infringe  s.  11(d) 
because  if  the  accused  could  not  discharge  it,  he  could  be  convicted  of  the  offence  if  the 
substituted  fact  in  s.  212(5)  was  proved,  despite  the  existence  of  a  reasonable  doubt 
about  the  elements  of  the  offence.  But  the  majority  held  that  the  infringement  was 
justified  under  s.  1  because  the  evidentiary  burden,  unlike  the  reverse  onus  in  Oakes, 
was  a  minimal  impairment  of  the  right. 

Further  Reading 

Peter  W.  Hogg,  “Section  1  Revisited”  (1991)  1  Nat.  J.  Constitutional  Law  1. 

Martha  Jackman,  “Protecting  Rights  and  Promoting  Democracy:  Judicial  Review  under 
Section  1  of  the  Charter *  (1996)  34  Osgoode  Hall  L.J.  661. 

Lorraine  Weinrib,  “The  Supreme  Court  of  Canada  and  Section  One  of  the  Charter” 
(1988)  lOSup.Ct.  L.  Rev.  469. 
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In  the  result,  I  would  dismiss  the  appeal  and  answer  the  question  in  the  negative,  as  did 
the  Court  of  Appeal,  albeit  for  somewhat  different  reasons,  and  declare  s.  94(2)  of  the  Motor 
Vehicle  Act,  as  amended  by  the  Motor  Vehicle  Amendment  Act,  1982,  inconsistent  with  s.  7  of 
the  Canadian  Charter  of  Rights  and  Freedoms. 

[McIntyre  J.  concurred  with  Lamer  J.  in  brief  separate  reasons.  Wilson  J. 
concurred  in  the  result  for  somewhat  different  reasons.] 

Questions  on  the  Motor  Vehicle  Reference 


1.  In  light  of  the  reasoning  in  the  Motor  Vehicle  Reference,  is  it  possible  for  a 
statute  to  violate  a  principle  of  fundamental  justice  without  violating  s.  7  of  the  Charter? 

2.  In  light  of  Lamer  J.’s  reasons,  how  would  you  argue  in  favour  of,  or  against, 
recognizing  a  given  principle  as  a  principle  of  fundamental  justice? 

3.  Are  there  any  other  principles  that  should  be  recognized  as  principles  of 
fundamental  justice  in  criminal  law? 

4.  Read  ss.  8  through  14  of  the  Charter.  If  these  rights  had  not  been  expressly 
granted  under  the  Charter,  would  it  have  been  appropriate  to  recognize  any  of  them  as 
principles  of  fundamental  justice? 
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Problems:  Applying  the  Chase  Standard 

Would  you  characterize  each  of  the  following  hypothetical  cases  as  a  sexual 
assault  or  as  a  common  assault?  These  cases  are  drawn  from  Professor  Shaffer’s 
December  2004  test. 

CASE  1 


The  accused  and  the  complainant  met  in  a  bar.  The  accused  had  gone  to  the 
bar  to  meet  a  group  of  female  friends  who  gathered  monthly  for  a  “girls  night  out.”  While 
waiting  for  her  friends  to  arrive,  the  accused  was  approached  by  the  complainant  who 
sat  down  next  to  her  and  started  up  a  conversation.  The  accused  politely  told  the 
complainant  that  she  wasn't  interested  in  having  a  conversation  but  wanted  to  wait 
quietly  for  her  friends  to  arrive.  He  (the  complainant)  persisted  in  trying  to  engage  the 
accused  in  conversation.  To  extricate  herself  from  the  conversation,  the  accused 
excused  herself  and  went  to  the  washroom.  Upon  leaving  the  washroom,  the  accused 
encountered  the  complainant  in  the  hallway  leading  back  into  the  bar.  The  accused  told 
the  complainant  to  leave  her  alone,  and  pushed  him  in  the  chest  The  complainant  said, 
“Aw,  c’mon,  don’t  be  so  serious”  whereupon  accused  kneed  him  in  the  groin,  causing 
him  a  considerable  amount  of  pain. 

CASE  2 


The  accused,  a  45  year  old  man,  had  a  foot  fetish  and  derived  sexual  pleasure 
from  touching  women’s  feet.  Against  the  advice  of  his  therapist,  the  accused  got  a  job 
as  a  salesperson  in  the  women’s  shoe  department  of  a  high  end  department  store.  He 
was  a  very  attentive  salesperson,  offering  to  measure  female  customers’  feet  and  to 
assist  them  in  slipping  on  the  shoes  they  were  considering  buying.  The  accused 
received  sexual  gratification  from  touching  the  customers  in  this  way,  but  the  customers 
were  unaware  of  it.  One  of  the  accused’s  friends  was  very  disturbed  by  the  accused’s 
behaviour  and  decided  to  call  the  police.  When  some  of  the  women  who  frequently 
shopped  in  the  store  were  notified  of  the  accused’s  arrest  they  stated  that  they  would 
never  have  allowed  the  accused  to  touch  them  had  they  known  he  was  receiving  sexual 
gratification  from  the  contact. 

CASES 


The  accused  was  the  step-father  of  two  rebellious  teens,  a  13  year  old  boy  and  a 
15  year  old  girl.  Neither  teenager  obeyed  the  house  rules  and  they  frequently  stayed  out 
long  past  their  11:00  p.m.  curfew.  One  night,  the  teenagers  arrived  home  at  3:00  a.m. 
after  having  attended  a  bush  party.  Both  the  mother  and  the  step-father  were  furious. 
The  step-father  forced  both  children  to  strip  to  their  underwear,  then  strapped  them 
across  the  back  and  buttocks  with  a  leather  belt.  Both  children  suffered  welts  and 
bruises  as  a  result. 
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In  his  reasons  the  trial  judge  found  that  the  accused  struck  Haggart  four  to  six  times  after 
Haggart  was  unconscious  (p.  348).  The  trial  judge,  therefore,  did  not  accept  the  testimony  of  the 
accused  that  he  struck  Haggart  only  twice  and  one  is  left  with  the  admission  of  the  accused  that 
he  realized  Haggart  was  unconscious  after  the  second  punch.  By  continuing  to  pummel  Haggart 
after  the  accused  realized  Haggart  was  unconscious,  the  accused  acted,  to  his  knowledge,  beyond 
the  ambit  of  Haggart’ s  consent  thereby  committing  an  assault. 

Having  found  that  the  accused  committed  an  assault,  and  given  that  Mr.  Haggart  died  as  a 
result  of  that  unlawful  act,  the  accused  is,  therefore,  guilty  of  manslaughter  via  Criminal  Code  s. 
222(5)(a)  and  234.  I  would,  therefore,  dispose  of  the  appeal  as  proposed  by  Gonthier  J. 

*  Problems  based  on  Jobidon 

1.  The  accused  was  charged  with  sexual  assault  causing  bodily  harm.  “The 
46-year-old  female  complainant  testified  that  she  attended  at  the  appellant’s  residence 
where  he  tied  her  arms  and  legs  to  his  bed,  beat  her  up  repeatedly  with  a  belt  on  her 
breasts  and  buttocks,  and  laid  on  top  of  her  and  penetrated  her  with  his  penis.  In 
addition,  he  inserted  his  finger  into  her  vagina  and  inserted  an  object  into  her  rectum. 
She  testified  that  the  [accused]  committed  these  acts  without  her  consent.  The 
[accused]  admitted  much  of  the  conduct  alleged  but  testified  that  he  had  done  this  with 
'the  complainant’s  consent,  that  everything  he  had  done  she  asked  him  to  do  or 
Vigorously  encouraged  him  to  do.”  The  accused  then  untied  her  (partially,  according  to 
the  complainant,  fully,  according  to  the  accused);  she  went  downstairs  and  talked  with 
the  accused’s  mother  in  the  kitchen  for  about  half  an  hour  before  leaving.  She  called 
the  police  the  next  day.  The  accused  and  the  complainant  knew  each  other,  and  the 
accused  testified  as  to  other  occasions  on  which  they  had  had  “rough  sex”.  The  trial 
judge  instructed  the  jury  that  the  complainant’s  consent,  even  if  given,  was  not  a 
defence  to  the  charge.  The  accused  was  convicted.  Was  the  trial  judge’s  instruction 
correct?  See  R.  v.  Welch  (1995),  101  C.C.C.  (3d)  216  (Ont.C.A.). 

2.  The  accused  and  the  complainant  were  16-year-old  girls.  Each  had 
dated  the  same  boy.  On  the  day  in  question,  they  got  into  a  verbal  confrontation  in  a 
restaurant,  which  developed  into  a  fight  outside  the  restaurant.  The  trial  judge  found 
that  the  fight  was  started  by  the  complainant,  and  that  the  accused  believed  that  the 
complainant  was  challenging  her  to  a  fight.  During  the  fight,  the  accused  inflicted  a 
small  cut  on  the  complainant’s  nose.  No  stitches  were  required.  The  trial  judge  found 
that  neither  combatant  intended  to  hurt  the  other.  Was  the  accused  guilty  of  assault 
causing  bodily  harm?  See  R.  v.  M.(S.)  (1995),  97  C.C.C.  (3d)  281  (Ont.C.A.). 

3.  The  accused  and  the  complainant  were  16-year-old  boys.  After  two  days 
of  challenges  and  counter-challenges,  they  agreed  to  a  fistfight.  The  fight  was  brief  but 
caused  serious  injury  to  the  complainant:  his  nose  was  broken  and  he  lost  vision  in  one 
eye  for  several  hours.  The  accused  intended  to  cause  serious  harm  to  the  complainant. 
Was  the  accused  guilty  of  assault  causing  bodily  harm?  See  R  v.  W.(G.)  (1994),  90 
C.C.C.  (3d)  139(Ont.C.A.). 

4.  What  is  the  difference  between  the  limit  on  consent  imposed  by  Jobidon 
and  the  limit  on  consent  imposed  by  CuerrieC?  If  a  person  truthfully  discloses  his  HIV- 


